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FAIR TRADING AMENDMENT BILL 2013 
Second Reading 

Resumed from 12 September. 

MS J.M. FREEMAN (Mirrabooka) [8.38 pm]: I rise to speak on the Fair Trading Amendment Bill 2013. This 
bill seeks to amend the Fair Trading Act 2010. Many members will remember that we debated that bill in this 
place not long ago. The original Fair Trading Bill was pretty much an omnibus bill that brought together a 
number of pieces of legislation and attached to it the Australian Consumer Law by way of a schedule. The bill 
before us seeks to align the Western Australian Consumer Law to the Australian Consumer Law. It is a uniform 
law but it is not a template law. In 2010 we discussed the complications that would occur through not necessarily 
adopting the Australian Consumer Law because we would be constantly coming back to this place to adopt 
changes to the Australian Consumer Law. That is indeed what we are doing in 2013. We are here to adopt 
changes made to the Australian Consumer Law that will make Western Australia’s law compliant and consistent 
with federal law. As all members know, consumer law is now part of the federal system—no longer does each 
state or territory have separate provisions. The basic intent of the Fair Trading Amendment Bill 2013 is to align 
Western Australian consumer law with consumer law in force in other jurisdictions; it will also amend the Fair 
Trading Act to improve its administration and correct various anomalies and drafting errors. Some of those are to 
do with the adoption of the Australian Consumer Law and the confusion around how it would apply to other acts 
to which certain schedules apply that take precedence over the Australian Consumer Law. Unfortunately, the 
manner of its drafting meant that inconsistencies in the law overrode other laws, so this is actually an important 
piece of legislation.  

Another reason it is quite important is because of this government’s philosophy of not adopting template law, 
and because each time we have to make amendments we have to go through this quite time-consuming process. 
For example, clause 5 of this bill, “Section 19 amended”, reads — 

(1) In section 19(1)(a) delete “the commencement of this section” and insert: 
1 January 2013 

(2) In section 19(3) delete “20,”. 

That is actually adding unconscionable conduct, but members would not know that from looking at the bill 
before us. So we have instituted a process that ensures we have the capacity to scrutinise national consumer 
laws, yet there is no capacity whatsoever to do so without referring to other parts of the law.  

Thankfully, because this bill was introduced in the upper house and it is uniform legislation, it was sent off to the 
Standing Committee on Uniform Legislation and Statutes Review, which reported on it. That report, along with 
the explanatory memorandum, gives us a sense of what is going on with this bill; without that, there would be 
quite a bit of confusion. The bill does not provide the sort of information required.  

I note that when this bill was introduced into the Legislative Council, the debate went for three minutes; it is not 
my intent to have a three-minute debate, but I would like to put some things on record.  

Mr R.H. Cook: I don’t know; you’re five minutes in! 

Ms J.M. FREEMAN: Yes.  

I do not want to unduly hold up the house, because I know how important it is that this bill goes through to 
ensure the consistency of the laws. The report of the Standing Committee on Uniform Legislation and Statutes 
Review relied on a briefing note from Mr Gerald Milford, manager of strategic policy in the Department of 
Commerce, to inform it on the purpose of this law, and, for that reason, I think it is important for that in appear 
in Hansard. The briefing note states — 

Western Australia has a general power to make laws in respect of consumer protection. In doing so it 
applied the Commonwealth Australian consumer law as a law of its own, through the Fair Trading Act 
2010, as from 1 January 2011. The applied law is referred to as the Australian Consumer Law (WA), 
and, being a general law, applies to corporations, individuals (sole traders), partnerships, 
cooperatives, public bodies and association, both incorporated and unincorporated. 

The changes made to the Commonwealth Australian Consumer Law since 1 January 2011 have not yet 
been applied in Western Australia …  

I just want to take a step back. The Fair Trading Act 2010 came into force from 1 January 2011, but — 
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The changes made to the Commonwealth Australian Consumer Law since 1 January 2011 have not yet 
been applied in Western Australia and therefore do not form part of the Australian Consumer Law 
(WA) at this time.  

So although that legislation was operable from that time, as soon as it came into force, it was no longer 
contemporary and did not reflect national law. Here we are, two years later, basically fixing it up. That begs the 
question: is this really the best way to operate national laws? One would suggest that this is a very good 
demonstration of, perhaps, the inefficiencies of the process. The people we represent need clarity, and need to 
know that if they seek remedy under the Australian Consumer Law, there are not two parallel universes. It is 
almost like sliding doors; a piece of legislation is operable from 1 January, and as soon as it is, it is already out of 
date because we did not bother to ensure that it was template law. It was out of date because the Australian 
Consumer Law also changed at that time.  

The briefing note of Gerald Milford further states — 

Until these two laws are aligned, the amendments to the Commonwealth Australian Consumer law 
apply only to corporations and to transaction involving interstate trade.  

All these small businesses are operating in this parallel universe. They are probably doing what the rest of us do 
when we get a bit confused; that is, googling it and saying, “Oh, it’s an Australian law”, and if they go to the 
appropriate consumer law, they are actually looking at something quite different.  
I accept that these amendments are not of great consequence and have probably not disadvantaged people 
greatly, but it is concerning that if Western Australia continues down this path of handling consumer law, it may 
actually disadvantage one of the community members we represent because of the disconnect between federal 
law and how this state Parliament adopts those federal laws that we are all in agreement about adopting. We do 
not have a problem with adopting the laws, but the government seems to want to go through this funny process 
of inserting and scrutinising a section that makes no sense to us and does not actually convey anything. 

It may just, for example, amend section 19 to operate from this date and so does not have any real need to be 
scrutinised in this place. 
Gerald Milford went on — 

Successful passage of the Fair Trading Amendment Bill 2013 will realign the two laws to ensure that 
the law is the same for all parties. 

That will be very good, and I do not want to hold that up. But I feel like our Fair Trading Act 2010 exists almost 
for the purpose of some sort of principled position that we have taken, but that principled position actually 
undermines the object of the act, which is to ensure that we have good protection for people involved in 
consumer dealings with businesses and the supply of goods. The objective of the act is to improve consumer 
wellbeing through consumer empowerment and protection, to foster effective competition and to enable the 
confident participation of consumers in markets in which both consumers and suppliers trade fairly. I have to say 
that one could not be too confident about having an up-to-date document if there is a continuing disconnect.  

I want to take members through particular sections of the act. Western Australia signed an intergovernmental 
agreement on 2 July 2009. That agreement made perfect sense. As we heard in this place in 2010, the movement 
towards Australia-wide laws started in the 1990s. The intergovernmental agreement requires the state of Western 
Australia to use its best endeavours to have its Parliament repeal, amend or modify any legislation that is 
inconsistent with or alters the effect of the Australian Consumer Law. It is my view that its best endeavour is to 
do what every other state does; that is, just adopt a template law. That would ensure we actually deliver to the 
community we represent consistent and effective laws. That currently does not seem to be the case. We are 
failing in our best endeavours to ensure that that occurs. We discussed the legislation in 2002 and it was 
proclaimed and operable from 2011, but as soon as that happened it was out of date. Now, in 2013, we are 
updating it again. I note that there is no retrospectivity. That is set out on page 5 of the committee’s report. The 
bill has no retrospective implications whatsoever. It adopts the Australian Consumer Law as it existed on 
1 January 2013 and will apply the version as a law of Western Australia from the date of proclamation, which 
will be a date after the bill is passed; that is, it will not apply from 1 January 2013.  
A bunch of people will be caught up, and that is why I want to get to unconscionable conduct. That is where the 
twilight zone could occur—people will be caught up. People may suddenly be caught in a trap because of smart 
lawyers who love to argue terminology around unconscionable conduct. I do not think that meets either the 
objectives of the act nor the intergovernmental agreement.  
Clause 5 amends section 19 and fixes the schedule and inconsistencies. It redefines the word “document” to 
mean any record of information, and includes “anything on which there is writing, anything on which there are 
marks, figures, symbols or perforations having a meaning for persons qualified to interpret them; and anything 
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from which sounds, images or writings can be reproduced with or without the aid of anything else, and a map, 
drawing or photograph.” The member for Wanneroo will appreciate that I was going to raise this: part of that is 
to include a reference to Standards Australia. “Standards Australia International Limited” was updated to 
“Standards Australia”, again to align it with the definition in the commonwealth’s Acts Interpretation Act. We 
find further on in the act that by adopting this particular legislation, we also adopt subsidiary legislation, but that 
is not given to us when we ask for a copy of the act. The regulations that go with the commonwealth act are not 
attached to it. It has the force of law because we adopt subsidiary legislation. By virtue of that, we adopt 
Standards Australia. As the member for Wanneroo knows, one of my pet issues with Standards Australia is that 
it is a private company; it produces standards that other people rely on. To access standards from Standards 
Australia, one has to pay for them. We are a Parliament, and we have a view that legislation and regulations 
should be freely available to ensure that the community can apply, and comply with, legislation made in this 
place, yet, if people cannot access standards by Standards Australia without paying for it, it is quite likely there 
could be a group of people who unwittingly break the law. That undermines good policy making. It probably 
means it does not really meet the objectives. I do not know whether they are freely available; they could be.  
When the member for Wanneroo and I sat on the Joint Standing Committee on Delegated Legislation, we 
ensured that Western Australian departments used standards that are made available either at the department or 
in a local library so that people can access them. It was a big issue for me, and the committee handed down 
reports on it. Now that is not clear, although I am not suggesting that means we should do something different. 
We are here to scrutinise something that we cannot scrutinise because it is not available to us, but we are going 
through a process to adopt it because that is how we want to do it because we do not want a template law! It is an 
act without an act. It really is a pointless exercise. These are questions that our federal colleagues could ask, 
should ask and probably do ask. I know they have looked at these issues. We either have to rely on them and 
accept their template law or not rely on them and do the whole thing ourselves. It seems somewhat fruitless to do 
it in this place; I do not see the point.  

Now we get to clause 5, “Section 19 amended”, which adds some dates. It is a big clause because it also adds 
“unconscionable conduct”. These provisions include principles of unconscionable conduct to assist courts in 
applying the prohibition against unconscionable conduct and to help stakeholders understand the meaning and 
scope of the provisions. It does not actually tell us in this bill what that means, but staff from the Department of 
Commerce stated—we have to believe what they tell us because there is nothing else to show — 

In determining whether conduct is unconscionable, courts can have regard to matters such as the 
relative bargaining strengths of the parties, whether a person was required to comply with conditions 
that were reasonably necessary to protect the suppliers interests or whether the supplier engaged in 
unfair tactics. 

The department went on to clarify — 
Just to be clear, the unconscionable conduct provisions themselves have not changed; but a set of 
principles have been added to include in the act to assist the courts to understand them and to apply 
them. The unconscionable conduct provisions themselves remain the same. 

We have not really added too much. We have almost given a bit of a code of conduct, a set of principles and a 
set of ideas around that. That will guide the courts when making determinations about unconscionable conduct. 
It is quite likely that those principles are universal and will apply during the twilight period 2011 to 2013. I 
googled the principles because I thought I might as well find out what they are. Apart from the fact that googling 
“innovation” comes up with, “We can’t find this website because we’re a new government and we’re all 
confused”, I cannot find it anywhere. I am guided, thankfully, by Queensland, which has a template law that 
states that “unconscionable conduct” is a statement or action so unreasonable that it defies good conscience. A 
business must not act unconscionably when selling or supplying goods or services to a consumer, or supplying or 
acquiring goods and services to or from a business. It goes on to state that examples of unconscionable conduct 
might include not properly explaining the conditions of a contract to a person known not to speak English or to a 
person who has a learning disability. That is very important for someone like me to know. It is very important, I 
think, for all of us to know that when someone walks into our office and says, “I have this contract. I went and 
looked at this bed. I laid on the bed. My English is really terrible. They told me it was this and I signed a 
contract. Now I’m suddenly caught up with this bed. I didn’t understand.” We can have an understanding of that. 
Mr R.H. Cook interjected. 

Ms J.M. FREEMAN: Yes, they are caught up with a big bed arriving, which is a costly thing. The question then 
is: did that businessperson take into account that this person did not really understand the transaction they 
entered into? If other members are like me, they probably refer these people to a good community legal centre 
that can advise them very well about these things. I thank the people at those centres for doing that, but we can 
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also tell people who come to our offices that they can seek clarification from the consumer affairs department 
about whether that contract is appropriate.  
I am not quoting word for word, but the website also stated that it can be unconscionable to make loans to people 
on a low income when it is obvious to the person making the loan transaction with them that they would not be 
able to afford that loan. I think it is important for people in this Parliament who are looking at this legislation to 
know that, but if they just came into this place and looked at the Fair Trading Amendment Bill 2013, they would 
not know that. Even if we just look at the Standing Committee on Uniform Legislation and Statutes Review’s 
report, we might not be quite so well guided about those principles. As I understand it, those are not the 
principles in the act, because I could not in the short time that I had—even though it was more time on the basis 
that the discussion on the previous bill went longer than we expected—get those principles. It would be 
interesting if we could put those on record in this place, given that we are not doing a template law because 
supposedly we want to discuss this. That is why legislation was brought in to change things between 2011 and 
2013, when we brought in this big bill. That is pretty interesting to me. 

Clause 10 of the bill amends section 49 of the Fair Trading Act 2010 and provides for the Commissioner for 
Consumer Protection to have the same rights of the complainant. Clause 10 states — 

In section 49(1) delete “instituted or defended by the Commissioner” and insert: 
the Commissioner institutes, defends or assumes the conduct or defence of 

If we go to the report, we find out that the commissioner’s powers have been reasonably and significantly 
enhanced so that the commissioner can act in another party’s shoes, so to speak. The commissioner can take on 
issues on behalf of parties if the commissioner believes it is in the public interest. This includes settling the 
action or any part of the action, conducting the proceedings in whatever manner the commissioner thinks 
appropriate or proper and having moneys, excluding costs, paid to the complainant. Therefore, the commissioner 
will have the capacity to properly represent people in our community. I thought it was interesting that the report 
states that the commissioner — 

… must not institute, defend or assume conduct or defence of proceedings unless the amount of claim 
does not exceed $100,000 — 

I always love those double negatives; does not exceed $100 000, so less than $100 000 — 
or specific performance without first obtaining the consumer’s written consent and the consent of the 
Minister for Commerce. 

When people come into our offices with issues, we often find that there is no discretion for ministers in certain 
matters, so for all those backbenchers who are still awake at nine o’clock on a Tuesday evening, just be aware 
that there is a discretionary capacity for the Minister for Commerce in this instance and that action is taken, 
pretty much, in the public interest. I imagine that the commissioner is often asked to pursue things for 
consumers. I just put on record, while I am standing here, that the Consumer Protection Division does a great 
job, especially with its telephone information line. Those people can soothe any hysterical soul if they find 
themselves dealing with what for many people is the first dispute that they have had in any sort of legal sense. 
For many people, a consumer affairs matter is likely to be the only legal dispute they have in their lives. I think it 
is worthwhile putting that on record.  
As I said, and as is outlined in the explanatory memorandum, this bill will ensure that the Fair Trading Act, 
together with the regulations made under section 139G of the commonwealth Competition and Consumer Act 
2010, will form the Australian Consumer Law (WA). As the parliamentary secretary and I know, regulations 
change regularly—all the time! Unless we come back into this place, we will still be dealing with regulations 
that are years old. We may have a regulation that specifies, say, certain brown packaging for eggs and someone 
decides that there is a much better way to do that, so they change it and suddenly we would again have a piece of 
law that is not contemporary because we adopted it as a whole piece of law. Again, it is a bit of an anathema to 
me. I suppose it is interesting that we find ourselves in this place putting this piece of legislation through when, 
really, we should adopt a template law and get over our sense of importance. Our sense of importance is really 
irrelevant if all we are going to do is look at it in this sort of situation. That is not to say that we would not be 
involved in the intergovernmental agreements and be part of making the template law. A series of mechanisms 
ensure that, such as national bodies that we are part of.  
People will be pleased to know that that is pretty much the end of my contribution to the debate on the Fair 
Trading Amendment Bill 2013. I put on record my thanks to the Standing Committee on Uniform Legislation 
and Statutes Review for its eightieth report, which gives a very good outline of why the bill should be adopted. 
Clearly, it is not within the scope of the committee’s inquiry to comment on whether the course of adopting the 
bill is both in the best interests of consumers and complies with what we have agreed to as an intergovernmental 
agreement. But I commend the bill to the house and thank the house for its time. 
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MR P.T. MILES (Wanneroo — Parliamentary Secretary) [9.08 pm] — in reply: I want to acknowledge and 
thank the member for Mirrabooka for her words. Although we say that the Fair Trading Amendment Bill 2013 is 
a machinery bill and it will come forth, I can tell the member for Mirrabooka that we are working on the next lot 
of amendments already. We need to make another three changes.  
Ms J.M. Freeman: It keeps everyone in a job. 
Mr P.T. MILES: Exactly! It is not this house’s intent to do it this way. As we know, the upper house changed it; 
this is the way that it wanted to progress because it did not want to lose that capacity of power from a state point 
of view.  

Ms J.M. Freeman: Another good reason to get rid of them. 

Mr P.T. MILES: Do not put words in my mouth.  

But I think we need to revisit that because this particular piece of legislation will be amended probably every 12 
to 18 months, unless we do something to make it transition through a lot more simply. I think on the basis — 
Mr R.H. Cook: That’s why they wanted it like that—so they’ve got something to do up there. 

Mr P.T. MILES: I think we need to do that. The member for Mirrabooka is correct in saying that we are making 
these amendments that come into effect from 1 January of the beginning of this year, yet we are already in 
September.  

Ms J.M. Freeman: It was supposed to apply from 2011, so it is even more than that.  
Mr P.T. MILES: Exactly. 

Three further lots of amendments have been approved by the intergovernmental agency. So we will be back here 
again next year with another amendment to this act. I am very happy to take this up and to assist to make this 
happen more efficiently and more effectively on behalf of our sole traders and business people. I am sure the 
Minister for Small Business will write to the relevant people to try to make that happen.  
I also agree with the comments of the member for Mirrabooka, as always, about the Standards Australia 
information. Those members who were on the Joint Standing Committee on Delegated Legislation with the 
member for Mirrabooka used to hear the member say every Monday morning, “Where are the standards, and 
why are they not publicly available?” We all knew what the member’s line was every time we heard those 
words. 

Mr J.M. Francis: To give credit where it is due, the member for Southern River did an awesome job in pursuing 
this issue; he really did. 

Ms J.M. Freeman: You might think it does not matter. 

Mr J.M. Francis: I know it does. It is a significant issue. 

Mr P.T. MILES: It was something that I never worried about until it was brought up in the delegated legislation 
committee. I think it is important. I see that the member for Southern River, who is sitting near to the member 
for Mirrabooka, is taking notes. I am sure he is carrying on the work that we continued in the last term. I do not 
want to speak for any longer on this bill. The member for Mirrabooka is correct in what she has said about the 
standards. The member is also correct in saying that we need to update this bill more regularly and try to make it 
more efficient. We will need to look at that and see whether we can make some amendments there. Hopefully we 
can get the small business minister involved in that, because, after all, it probably affects part of his territory 
more than it does the Department of Commerce.  

Ms J.M. Freeman: Her territory, is it not? 

Mr P.T. MILES: No; his. 

Ms J.M. Freeman: Small business? 

Mr P.T. MILES: No. Come on, members; keep up with the transition! That changed a few months ago. The 
Minister for Small Business is now Hon Joe Francis, who understands this stuff very well from his days on the 
delegated legislation committee. I thank the member for Mirrabooka very much for her comments on this bill. I 
now commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Third Reading 
Leave granted to proceed forthwith to third reading. 
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Bill read a third time, on motion by Mr P.T. Miles (Parliamentary Secretary), and passed.  

House adjourned at 9.12 pm 
__________ 
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